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ASSOCIATION OF TEST PUBLISHERS 
 
Attention :  Hennie Kriek 
 
 
By email :  hennie.kriek@tts-talent.com 
 
 
 
YOUR REF: 

 
OUR REF: G K HAY/ah 
             1033407 

DATE: 26 October 2018 
 

 
Dear Hennie 
 
 
RE:  ATP / HPCSA :  PROBLEMS EXPERIENCED IN REGARD TO TEST EVALUATIONS 
 
 
1. I confirm that you attended a consultation with me on 10 October 2018.  

 

2. You discussed with me problems that members of the ATP are experiencing in regard to test 

evaluations being undertaken by the HPCSA.  

 

3. You referred me to your email of 12 September 2018 directed to Justin August, now the 

chairperson of the psychometrics committee of the HPCSA.   

 

4. Arising from that email the following is noted: 

 

4.1. The complaint that the HPCSA is continuing with the normal test evaluations process 

as before the High Court judgment and is, in addition, requesting extra information that 

is not related to the test classification at all.  

 

4.2. There has been no communication to ATP as stakeholder in regard to any revised test 

classification versus a certification process. 

 

4.3. The same procedures are being followed, and use is being made of the same forms, 

as was done by the HPCSA before the High Court judgment in May 2017.  
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4.4. It seems that a test will not be classified until extra information called for by the HPCSA 

around the review of the test (as opposed to the classification) has been provided. 

 

4.5. A certificate recently issued (Dover) references the certificate as a “Test Classification 

and Review Certificate” with a classification date (July 2018) and a next review date 

(July 2028).  No communication has been received from the HPCSA in this regard.  It 

is also not clear as to why a test, once classified as a psychological test, would need to 

be reviewed, absent a change in the criteria of evaluation. 

 

4.6. Last the certificate in question refers to a “psychotechnician” without there being any 

communication that the category of psychotechnician was institute/re-instituted and nor 

has there been any publication in regard to the requirements to be registered as a 

psychotechnician.   

 

5. As at the date of consultation you had not received any response from Mr Justin August.   

 

6. You requested us to provide you with our advice in regard to these new developments and in 

particular you raised the following questions: 

 

6.1. Must these new procedures not be communicated and discussed with stakeholders as 

required in the Promotion of Administrative Act? and  

 

6.2. Must these new procedures and criteria for review not be published via regulations?  

 

7. You also pointed out that members are experiencing long delays in having tests classified and 

you enquired what steps they could take if classification is delayed or the delay continues.  

 

8. You advised me that no new regulations have been published.  Your information is that new 

regulations have been drafted but that these have not yet been issued for comment.   

 

9. Our comments and advice needs to be seen against the background of the interaction that has 

taken place between ATP and the HPCSA over some years now as well as the two court 

judgments obtained by the ATP.   
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10. In February 2010 Bertelsmann J delivered a judgment in an application brought by ATP with 

the chairperson of the Professional Board of Psychology as the respondent.  Case 12942/09 

in the High Court Pretoria.  

 

11. The ATP brought this application following the issuing of a notice to all test developers and 

distributors purporting to restrict unregistered persons from administering tests.   

 

12. In terms of the judgment the notice in question issued was declared to be void and of no force 

and effect.  The court found that Regulation 2(f) envisaged that a Board Notice would be 

published which would list the tests that could only be applied by psychologists.  That list had, 

by that date not yet been published.  Accordingly the court held that a Board Notice would 

have to be issued in order to make the legislative framework complete.   

 

13. On 15 August 2014 a Board Notice was issued by the Registrar of the HPCSA which recorded 

a list of classified and certified psychological tests.   

 

14. This followed shortly after the Employment Equity Amendment Act came into operation on 1 

August 2014.   

 

15. This Amendment Act and the lack of regulatory infrastructure was the subject of the second 

ATP court application launched in 2014 which resulted in judgment being delivered in May 

2017 by Judge Mali in case number 89564/14. 

 

16. This application was directed at setting aside the proclamation in terms of which the 

amendment of section 8 of the Employment Equity Act would come into effect.  

 

17. ATP was successful in this application and the relevant Proclamation, to the extent that it 

brought into operation the amendment of section 8 of the Employment Act, was declared as 

null and void.   

 

18. What is important is that in the application brought by ATP the problems experienced by ATP 

members was dealt with in detail.   

 

19. In particular it was pointed out that while the amended section 8 required certification of 

psychological tests or assessments to have been certified by the HPCSA no infrastructure had 

been put in place to provide the criteria on which this would be done. 
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20. The HPCSA contended that the process in place for the classification of psychological tests 

was also in place for purposes of certifying these tests.  

 

21. The founding papers in the ATP application dealt at length with the shortcomings of the 

procedures that were then in place or absent (and apparently are now still not amended or 

peovided).  In particular it was submitted: 

 

21.1. There was no regulatory structure that had been put in place, in that there were no 

published objective criteria for the classification of assessments as psychological 

assessments (i.e., how does the Board distinguish between psychological and non-

psychological tests or “other similar assessments”); 

 

21.2. There was no clarity in regard to the status of the test review process, except that a 

new process was due to be implemented at some time in the future (this has still not 

been done); 

 

21.3. There were no published objective standards or criteria rationally determined against 

which tests were rated for certification. 

 

21.4. There were no guidelines with objective clear criteria to be used by test reviewers.  

 

21.5. There were no timelines (expected completion times) provided for the review process 

in respect of tests submitted for review and classification.  

 

22. It was pointed out that all of this was critical for an objective rational classification and 

certification process. By way of summary what was lacking were objective criteria, rationally 

determined for the classification process which had been published and would be known to 

test publishers.  This would mean that test publishers would know what criteria were to be met 

before classification took place.  Examiners would know what criteria were to be applied when 

classifying a test.  Finally a court would be able to refer to the objectively published criteria 

when determining a challenge by a test publisher against a refusal to classify. 

 

23. The amended section 8 of the Employment Equity Act was struck down in the court order 

obtained by ATP referred to above.   

 

24. There is accordingly no current reference to the certification of tests. What remains is the 

classification.  

 



Page 5 of 7 
 
 
 

25. I have not been advised that the Board Notice issued on August 15, 2014 has been recalled or 

replaced.  If I am incorrect in this please advise me and refer me to the replacing Board 

Notice.  

 

26. There is accordingly currently no regulatory infrastructure in place that calls for certification or 

review by the HPCSA, or entitles them to do so.   

 

27. In terms of the act no person is entitled to perform an act that pertains to the profession of 

psychology unless he or she is registered in terms of the act.   

 

28. It was presumably in order to obtain certainty that test classification was undertaken.  On this 

basis it would be clear to psychologists and to the public that certain tests would be classified 

as tests measuring a psychological construct, such as personality, and could only be used by, 

or under, the auspices of a psychologist.   

 

29. The deficiencies in the procedures that were being followed, and apparently are still being 

followed, by the HPCSA were set out in detail in the ATP founding papers.  

 

30. This applied not only to the lack of objective criteria rationally determined but also to the forms 

issued by the HPCSA.  

 

31. Reference was made, by way of example, to the EFPA test evaluation framework which was 

referred to by the ATP as an example of an appropriate framework.  

 

32. I am of the view that there is no basis for the HPCSA at this stage to request information for 

purposes of reviewing the test whether this is the efficacy of the test or an attempt to certify it 

as a meeting the requirements, for example, of section 8 of the Employment Equity Act.  

 

33. The only requirement should be to classify whether the test is a psychological test which 

would determine that it could not be used unless by or under the auspices of a psychologist.   

 

34. Against the above background I advise as follows.   

 

35. The fact that the HPCSA now refers to the classification certificate as also being a review 

certificate is not envisaged in the current legislation.  Likewise the suggestion that 

classification will last for a limited period and that before the expiry of the period the test would 

again have to be reviewed is likewise inappropriate and not provided for in the current 

legislative framework.  This should be challenged in the discussion with the HPCSA.  
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36. I am of the view that where the HPCSA intends to use new procedures these should be 

procedures that the Council is entitled to follow in terms of the Act, Regulations and other 

regulatory infrastructure.  It has been the practice, and should be the practice, that where new 

procedures are to be implemented these should first be discussed with stakeholders.  The 

provisions of PAJA require that administrative action undertaken by a body such as the 

HPCSA should be lawful, reasonable and procedurally fair.   

 

37. In addition where new regulations setting out procedures are to be brought into account these 

should be published for consideration before coming into effect.  

 

38. I am the view that the steps currently being taken by HPCSA are not in accordance with the 

law and regulations and could be challenged.   

 

39. I believe that a meeting should be scheduled with the chairperson of the psychometrics 

committee or, preferably with the head of the Board of Psychology in order to table the 

concerns of the ATP in this regard.   

 

40. I will, after this evaluation of the history, be in a position to provide you at short notice,with a 

memorandum to be tabled at that meeting.   

 

41. In addition I confirm that where individual members are experiencing problems in having tests 

classified they could place the HPCSA on terms on the following basis.  

 

42. The first approach would be to point out that in terms of the existing regulatory framework the 

requirement would be that the test be classified and that the HPCSA should only seek, and 

would only be entitled to receive, information relating to that classification.  Where a request 

for further information is posed (other than that originally called for) aimed at reviewing a test a 

member should request reasons why this is requested.  In addition the member may resort to 

bringing an application to the High Court to review the decision of the HPCSA.  In terms of 

section 6(2)(g) of PAJA the “action that can be reviewed can consist of a failure to take a 

decision.” 

 

43. The facts in each matter will have to be carefully considered.  However where there is a long 

delay the HPCSA could be placed on terms to indicate that should a decision not be taken 

within a certain period of time the member will approach the court on the basis that there has 

been a failure to take a decision.   
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44. I also undertook to provide you with a shorter letter that could be sent your members in regard 

to the concerns raised.   

 

45. A draft for your consideration and comment before this is circulated to your members will 

accompany this letter.  

 

Yours faithfully 
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